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Labor law issues

Check

1.1 The business case for site closure and the alternatives to closure that have been considered.

1.2 Consider whether it is a transfer of a business rather than a site closure. The clear 
demarcation between these two different kinds of “closures” is difficult.

1.3 The time period needed to end production on one site, and move any required machinery 
to another site before production can be recommenced.

1.4 Consider obligations under any Works Council Agreements (at local and European level) and 
the impact on local consultation periods.

1.5 If the business does not have a Works Council, be aware that a Works Council might be 
elected during the closure procedure. 

1.6 For the Works Council consider:

1.6.1  – whether training and/or support to obtain their own legal advice may be needed – the 
Works Council has a statutory right to obtain legal advice and will most likely make use 
of it

1.6.2  – if the company needs to make any facilities available to them, e.g. meeting rooms

1.6.3  – timing of meetings around production requirements/shift patterns

Ticking all the boxes
Our international site closure checklist
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Labor law issues

Check

1.6.4 Local Works Council consultation must occur at a stage when the decision to close the site 
has not officially been made.

1.6.5 Start the consultation period with the Works Council about compensation/social plan and 
consideration of interests. Consider that a conciliation committee proceeding may be 
necessary, and that this process can take nine months of a year or longer.

1.7 Make a list of all employees (including freelancers, temporary or contingent workers) stating 
the surname, first name, date of birth, length of company service, monthly gross salary, 
bonus payments, notice period, any applicable retirement benefits, special reasons for 
protection against dismissal, and job description. For freelancers, temporary or contingent 
workers, the name of the supplier (if any) and a copy of the terms of supply should be 
collated.

1.8 Make a list of all employees with special protection against termination, stating the reason 
for the protection (e.g. Works Council member, disability, parental leave, maternity leave, 
caregiver leave and trainees. 

1.9 Consider the notice periods for all employees, especially those with a long service period, 
as this will need to be factored into your overall timetable. Under German law, notice will 
normally need to be worked and cannot be paid in lieu. 

1.10 Make available a list of vacancies within the company and wider Group, and keep this 
updated during the whole process. Consider vacant positions in the company and wider 
Group for employees.

6
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Labor law issues

Check

1.11 Provide information to all employees about the site closure, the timetable and the process. 
It is recommended that periodic meetings with employees (in addition to those with the 
Works Council) are held to keep them informed about the ongoing process.

1.12 Consider other support available for employees to mitigate impact, e.g. will the company 
provide outplacement assistance, advice on pension, arrange career fairs etc.?

1.13 Consultation of the Works Council is required in relation to every single termination 
proposed.

1.14 Obtain permission of the appropriate authorities for the termination of employees who have 
special protection from termination. Consider that the authorities will need time to make a 
decision.

1.15 Consider that notification of collective redundancies will need to be made to the 
Employment Agency where you are planning to dismiss within a 30-day period:

 – more than 5 employees and the company has more than 20 employees 

 – 10 percent or more of the regular employees, or more than 25 employees and the 
company has 60 or more employees but fewer than 500 employees

 – 30 or more employees and the company has 500 or more employees

Ticking all the boxes
Our international site closure checklist
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1.16 If notification of collective redundancies is needed, consider:

1.16.1  – information needs to be provided to the Works Council at the latest two weeks before 
the notification is made

1.16.2  – consultation with the Works Council is required

1.16.3  – send copies of the Works Council information to the Employment Agency

1.16.4  – send notification of collective redundancies to the Employment Agency

Termination of employment in the month following this notice being issued will be 
ineffective without a correct notification of the Employment Agency. Terminations generally 
can only become effective after one month of notification; the Employment Agency 
without special permission of the Employment Agency. In addition, the Employment Agency 
may order that terminations can only become effective after two months of notification. 
As such, it is highly recommended that notification is made at least two months before any 
termination becomes effective, so as to allow the Employment Agency sufficient time to 
consider the situation and ask any questions they may have.

1.16.5  – an employer then has 90 days from the earliest time the terminations can become effect 
to issue notice of termination to the employees, otherwise termination will be ineffective

1.17 Consider that it may be beneficial to have employees sign Settlement Agreements to waive 
claims and avoid the court procedure.

1.18 Consider that accruals may have to be made for severance payments.

Check

Labor law issues
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1.19 If production is to phase down, consider fair selection process for employees to be involved 
in that. Consider process for selection of any employees required to stay on to restore site/
premises to good order following cease of production.

1.20 Consider whether any retention bonus payments may need to be made, e.g. if there is a 
long lead-time to site closure, if closure plan is dependent on stock build or employees have 
key skills which may be difficult to replace/recruit locally on an interim basis.

1.21 When a business is transferred, the legal requirements are different to those of a site closure. 
A transfer of a business is possible where the employer sells its assets to another company. 
With the business transfer all employment contracts transfer to the purchaser (acquirer). 
Before the transfer takes place, the seller has to properly inform all employees about the 
timetable and reasons for the transfer, and the social, financial and legal consequences and 
all planned actions for the employees. This obligation has very strict formal rules, so it is 
recommended that employers take legal advice. Please note that the affected employees 
have one month to object to the transfer (in which case the employment continues to 
exist with the employer); we therefore to recommend to inform the employees at least one 
month before the actual transfer takes place.

1.22 If the site closure doesn’t result in the termination of all employment contracts and some of 
the employees are instead transferred to other parts of the employing company, consider 
that there are special rules depending on the type of transfer. In some cases the employer 
can transfer them by instruction alone, whereas in other cases it may need to issue notice 
to terminate the contract and re-engage the employee on different terms and conditions. 
In cases of a transfer of the business to another legal entity official information will need to 
be given to the employees about the transfer of the business, and this will need to meet the 
requirements prescribed by German labour law. In this case the possibility of an objection 
needs to be considered again.

Check

Labor law issues
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Real estate issues

2.1 If the site is owned freehold, consider whether the company wishes to:

2.1.1  – sell the site to a third party, which will likely require a marketing period to identify a third 
party and a further period to negotiate and agree documents

2.1.2  – transfer the site to a different member of its Group, either to keep the site active or as an 
investment to let to a third party

2.1.3  – retain the property and let to a third party for income purposes, which would not be 
appropriate if the intention is to wind up the company, but would otherwise need 
consideration of the terms on which to let the property

2.2 If the site is occupied pursuant to a lease:

2.2.1  – is the lease reaching the end of the term, so that the company can exit the site at that 
date and, if so, does the remaining term of the lease give a long enough period for the 
company to carry out all necessary steps to vacate the site?

2.2.2  – if the lease is not reaching the end of its term, does the lease contain a break clause 
which can be exercised? If so:

Check
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Real estate issues

2.2.2.1  – consider the notice period specified in the break clause as to when the Landlord needs 
to be notified of the termination. Care should be taken to ensure any break notice is 
effectively served

2.2.2.2  – what conditions are attached to the break to allow it to be effectively exercised? 
Does it require all sums (rent, insurance rent, service charge etc.) to be paid up to the 
break date? Does it require compliance with the covenants in the lease? Must vacant 
possession be given on the break date?

2.2.2.3  – is there a break fee in the lease which will need to be budgeted for?

2.2.3  – if there is no break clause that can be exercised, a surrender of the lease may need to 
be negotiated with the Landlord and the Landlord may expect a premium to be paid as 
consideration for the surrender

2.2.4  – if there is no break clause and the Landlord will not accept a surrender (as there is no 
obligation on them to do so), if the lease contains the appropriate provisions, consider 
whether a third party can be found to take an assignment of the lease. The company 
may be required to guarantee the performance of the conditions of the lease by any third 
party; this option would not end the company’s involvement in the site

Check

Ticking all the boxes
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2.3 Consider the repairing obligations contained in any lease of the site as to what steps will 
need to be taken to return the property in an appropriate condition:

2.3.1  – if the lease contains a full repairing obligation, a surveyor should be instructed to 
identify any repairing issues that are present at the property and produce a Schedule 
of Dilapidations. The Schedule of Dilapidations will then need to be agreed with the 
Landlord

2.3.2  – the Landlord may expect the company to carry out any necessary repairs, and the 
timescales for doing so will need to be factored in to the timescale for closing the site

2.3.3  – the Landlord may be prepared to accept a monetary payment instead of the company 
carrying out the repairs (though there is no requirement for them to do so) and an 
amount would then need to be agreed and budgeted for

2.3.4  – is there plant and machinery belonging to the company that needs to be removed from 
the site? The company may also need to make good any damage caused to the site in the 
removal of these items to ensure it is in the appropriate condition to be returned

2.3.5  – have any alterations been made to the site during the occupation of the company? 
If so, does any lease of the site require these alterations to be reinstated and any 
damage caused by such reinstatement made good? If reinstatement works involve the 
disconnection of service media or plant, this must be done properly and safely, and any 
open connections must be sealed off or capped in a safe condition

2.4 Is there a possibility that the site will be left vacant before any end date of the lease/the 
break date? If so, if the company is responsible for insuring the site, the insurers will need 
to be informed. Will any security need to be introduced to protect the site and its condition 
(from vandalism, theft, arson etc.) until it is returned to the Landlord?

Check

Ticking all the boxes
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2.5 Any mortgages or charges specific to the site will need to be identified and discharged 
in order for the site to be disposed of, which will involve repayment of the loan amount 
outstanding pursuant to these and entering into a Deed of Release.

2.6 Any appropriate forms will need to be filed at the Land Registry and/or Companies Register.

2.7 Are there any sublease interests at the site which will need to be terminated in order to 
dispose of the site?:

2.7.1  – if subleases exist, do they contain provisions allowing the Landlord (the company) to end 
the lease, or will this need to be negotiated with the tenant(s)? The tenants may need 
monetary incentives to end the lease if there is no provision for the Landlord to bring it to 
an end, or they may need time to find alternative premises before they will be prepared to 
leave the site

2.7.2  – are the leases naturally reaching the end of their term or, if the tenant is not prepared to 
vacate and there is no provision for the Landlord to end the lease, will the closure of the 
site need to wait until the subleases come to an end?

2.8 Are there any conditions attached to the planning permission for use as a manufacturing 
site that must still be discharged or complied with despite closure of the site?

2.9 Are there any planning obligations which will continue to affect the site despite its closure 
such as financial obligations or ongoing maintenance under section §§ 54 et sub. of the 
German Administration Procedures Act (VwVfG)?

Check

Real estate issues
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2.10 If the intention is to ensure that the site can be sold with the benefit of the current planning 
permission care needs to be taken that the use of the site could not be deemed as 
abandoned post-closure. This is a particular concern if the site would be left vacant and 
unmaintained for any significant period of time.

2.11 If transferring the site to a third party, the buyer will want to ensure that the company has 
complied with any:

2.11.1  – conditions attached to the planning permission for use as a manufacturing site

2.11.2  – obligations under section §§ 54 et. subs. of the German Administration Procedures Act 
(VwVfG)

Check

Ticking all the boxes
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2.12 Has the company caused any contamination? If the site is operated on the basis 
of an environmental permission pursuant to the German Emission Control Act 
(Bundesimmissionsschutzgesetz – BImSchG) this will need to be addressed as part of the 
permit surrender. Are there any remedial steps which need to be taken to ensure that all 
environmental obligations are complied with? The timescales and costs of any such action 
will need to be factored into the timescale for closing the site. If environmental obligations 
are not complied with:

2.12.1  – the company may find itself facing a claim years in the future under the Contaminated 
Land Regime for contamination of the site that it caused as the original polluter

2.12.2  – if the site is leased, the company may have to indemnify the Landlord against any 
potential environmental issues

2.12.3  – there may be potential nuisance or damage claims brought against the company for any 
contamination that spreads to neighbouring properties

2.13 Has the company considered carrying out an “exit survey”?

2.14 Have any steps recommended by any asbestos reports for the site been undertaken? 
Are there any asbestos issues which need to be considered when decommissioning and 
vacating the site? If the premises are to be demolished/refurbished an asbestos demolition 
and refurbishment survey will be required.

2.15 Does the company hold any environmental permits? Have steps been taken to surrender 
these? If the company holds an environmental permit it is likely an exit survey will be 
required and possibly some remediation works before the permit can be surrendered.

Check

Real estate issues

Ticking all the boxes
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Contractual

3.1 Undertake due diligence to ascertain:

3.1.1  – what contracts are in place in relation to site operations, suppliers and/or customers that 
could be impacted by the site closure

3.1.2  – what stock, assets and equipment are at the site and whether they are owned, leased 
and/or form part of/are fixtures and fittings of the site (if the site is leased)

3.2 Consider whether the contracts for any on-site services such as facilities management 
services (e.g. cleaning, catering, security, M&E etc.):

3.2.1  – relate to shared services and, therefore, the contracts require amending to remove 
the site (and what rights, if any, there are under the contracts to remove sites and the 
potential cost of such removal)

3.2.2  – are procured directly and, therefore, the contracts require terminating (and what rights of 
termination exist under such contracts and the potential liability for/cost of termination)

3.3 Consider whether any supplier contracts:

3.3.1  – will need to be amended, if the suppliers are:

3.3.1.1  – required to deliver to a new site and what the potential cost of such variation could be 
(e.g. increased transportation costs, etc.)

3.3.1.2  – part of a group contract/shared supplier (and what rights, if any, there are under the 
contracts to remove sites and the potential cost of such removal)

Check
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Contractual

3.3.2  – need to be novated, if the supplier contract is to be transferred (e.g. to another member 
of your group or a purchaser of the site) and if there are any restrictions or consents 
required for any novation. Note that depending on the contractual provisions, perhaps 
only a novation will release you from the obligations under a contract – an assignment 
might not be sufficient

3.3.3  – need to be terminated, if the supplier is no longer required terminating and what rights of 
termination exist under such contracts and the potential liability for/cost of termination

3.4 Consider whether any customer contracts:

3.4.1  – require customer consents to any change in location and/or will need to be amended if 
they are to continue. For example:

3.4.1.1  – do they contain provisions that relate to the site (e.g. delivery taking place via 
collection from the site)?

3.4.1.2  – has any pricing, such as delivery price, been calculated/agreed based on the location 
of the site?

3.4.1.3  – have any particular volumes been committed to that can no longer be met?

and what the potential cost of any such variations could be

Check

Ticking all the boxes
Our international site closure checklist
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3.4.2  – need to be novated, if the customer contract is to be transferred (e.g. to another member 
of your group or a purchaser of the site) and if there are any restrictions or consents 
required for any novation. Note that depending on the contractual provisions, perhaps 
only a novation will release the company from the obligations under a contract – an 
assignment might not be sufficient

3.4.3  – need to be terminated, if the customer will no longer be supplied to and what rights of 
termination exist under such contracts and the potential liability for/cost of termination

3.5 Consider if there will be any stock leftover that is not subject to any purchase commitment 
under a customer contract (and presumably not subject to any form of encumbrance). If so, 
what will happen to such stock? For example:

3.5.1  – is the stock comprised of completed products or component parts/raw materials?

3.5.2  – if the stock is comprised of component parts/raw materials, can they be returned to the 
supplier for a refund or at a discounted price?

3.5.3  – can the stock be sold?

3.5.3.1  – if so, identify potential purchasers and contract with them for the sale of the stock

3.5.3.2  – if not, how can it be disposed of? Are there any particular regulatory requirements for 
the disposal of such stock (e.g. WEEE)?

Check

Ticking all the boxes
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3.5.4  – where will the stock be stored? For example:

3.5.4.1  – if stored off-site, do you have existing warehousing arrangements or will you need to 
enter into a contract for warehousing? Will this contract cover the logistics to transport 
the stock to the warehouse?

3.5.4.2  – if stored on-site, how will it be secured, accessed etc.?

3.6 Consider what plant, assets and equipment are at the site and whether they:

3.6.1  – are owned and, if so, what should happen to them. For example, can they be sold?

3.6.1.1  – if so, you will need to enter into a contract for sale and ensure any warranties that 
relate to used plant, assets and equipment are appropriately limited;

3.6.1.2  – if not, do they need to be disposed of? Are there any particular regulatory 
requirements for such disposal and what are the costs thereof?

3.6.2  – are leased/hired from a third party and, if so, what are the terms of the lease/hire 
agreement and can it be terminated or novated (and what are the potential costs relating 
thereto)?

Check

Contractual

Ticking all the boxes
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Contractual

3.7 Consider how you will ensure a smooth transition of your operations from the closed site to 
a new location and/or to new or changed contractual arrangements (if applicable).

3.8 IT licence issues – consider whether the scope of any licence and/or any services being 
provided (e.g. support and maintenance arrangements, updates and upgrades etc.) need to 
be terminated and/or varied. IT licences often have geographical limitations on the licence, 
requirements to use software and/or hardware only in a specified environment and contain 
restrictions on third party users (e.g. group companies) and the ability to sub-licence. In 
the event of termination, consider whether any licence fees should be repaid on early 
termination.

3.9 Consider if there is any signage that needs to be removed and what should happen to this 
signage, particularly if this contains the name/branding/IPR.

3.10 Consider what utility contracts are in place and if the supply needs to be disconnected or 
transferred to another person (and agree any apportionments thereof) and check the terms 
of the contract to ascertain what notice is required to do this.

Check
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Check

Regulatory approvals

4.1 Companies need to consider whether the closure needs to be announced to shareholders, 
and whether the shareholder agreement contains any approval requirements.

4.2 Listed companies need to consider whether the closure needs to be announced to the 
public (ad hoc announcement).

4.3 Regulators may need to approve the change of location and any change of materials/
processes.

4.4 Any site specific accreditations may need to be transferred to the extent permitted under 
the applicable terms of the relevant accrediting body, and/or any new site may need to 
reapply for such accreditations.

Ticking all the boxes
Our international site closure checklist
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Pension issues

5.1 Consider that total site closure will transform your company into a so-called pensioner 
company (“Rentnergesellschaft”) that is still liable and a guarantor for any existing pension 
obligations towards active employees with vested pension rights (and whose employment 
is to be terminated with or following the closure), and also towards former employees with 
vested pension rights as well as pensioners. However, the pensioner company will not be 
liable for unvested pension obligations.

5.2 Particularly consider whether the pensioner company will be able to meet its pension 
obligations or if insolvency will be triggered.

5.3 Consider the scheme funding issues depending on the chosen statutory way/s to 
implement company pension: 

 – Direct Pension Promises (“Direktzusage”)

 – Support Funds (“Unterstützungskasse”)

 – Direct Insurance (“Direktversicherung”)

 – Pension Insurance Funds (“Pensionskasse”)

 – Pension Funds (“Pensionsfonds”)

Have all employer contributions been paid in the past?

5.4 Consider whether contributions to Pension Insurance Association 
(“Pensionssicherungsverein”) were paid.

5.5 Consider whether a transfer of a business is at hand pursuant to the Acquired Right Directive 
(sec. 613a German Civil Code) and a consequent statutory transfer of pension obligations in 
respect of active employees to the transferee.

Check
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Pension issues

5.6 Consider mutual agreements on transfer of pension obligations to respective new 
employers (sec. 4 para 1 German Occupational Pension Act).

5.7 Consider mutual agreements on set-offs, early payouts or any other compensation package 
for active employees with vested pension rights prior to termination of employment 
connected to the closure. The principle of statutory compensation prohibition in the event 
of termination of the employment relationship must be taken into account (sec. 3 para 1 
German Occupational Pension Act).

5.8 Consider (unilateral) compensation packages for active and retired employees with small 
vested pension claims (sec. 3 para 2 Occupational Pension German Act). This applies to 
pension claims not exceeding EUR 30.10 (East Germany) and EUR 31.85 (West Germany) per 
month in 2020 (note that this threshold increases annually).

5.9 Consider mutual agreements on set-offs, early payouts or any other compensation package 
for pensioners who received initial pension payments before 1 January 2005 (sec. 3 para 1, 
30 g para 2 German Occupational Pension Act).

5.10 Consider (unilateral) transfer of pension schemes, particularly Direct Pension Promises and 
Support Funds to (external) Pension Insurance Funds or life insurers (sec. 4 para 4 German 
Occupational Pension Act).

5.11 Consider (partial) outsourcing of pension obligations by way of transformation or split-up 
and (partial) transfer of company pursuant to German Transformation Act.

Check

Ticking all the boxes
Our international site closure checklist

23



Germany
site closure 

Check
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6.1 Consider notifying local and national politicians about the closure on the day of the 
announcement.

6.2 Communicate with suppliers about the impact for them.

6.3 Communicate with customers about the impact of the site closure in relation to the way in 
which they operate with your company.

Communication with other stakeholders
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